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Filed: February 14, 2020 at 12:49 PM
Seventh Judicial District, Bonneville County
By: A vtilvecvJ ~ Deputy Clerk

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
Victor Dupuis
Plaintiff,
vs.
Eastern Idaho Health Services, Inc.
Defendant.

Case No. CV10-18-6552

JUDGE: Tingey, Joel E.

DATE: February 14, 2020

CLERK: Andrea Jenkins

LOCATION: 3

HEARING TYPE: Motion for Summary Judgment

COURT REPORTER: Jack Fuller

Court Minutes

INTERPRETER:

Parties:

Victor L Dupuis

Attorney:

Shannon Mccarthy

Eastern Idaho Health
Services, Inc.

Attorney:

Austin Strobel

Hearing Start Time: 9:00 AM
Journal Entries:
- Mr. Strobel presented argument in support of the defendants motion to strike.
Ms. Mccarthy provided argument in oppositon.
Mr. Strobel addressed the Court with rebuttal argument.
The Court addressed the parties.
Mr. Strobel provided a response to the Court.
The Court addressed the parties, took the matter under advisement, and opened for argument
on the motion for summary judgment.
Mr. Strobel presented argument in support of the defendants motion for summary judgment.
Ms. Mccarthy provided argument in opposition.
The Court addressed counsel.
Ms. Mccarthy provided a response to the Court.
The Court responded for further clarification.
Ms. Mccarthy provided argument in response.
The Court and Ms. Mccarthy had a brief discussion.
Ms. Mccarthy provided further argument.
Mr. Strobel responded with rebuttal argument.
The Court addressed the parties, and took the matter under advisement.
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE CO TY OF BONNEVILLE

VI TORDUPUI
Plaintiff
as

V.

TERNIDAHOHEALTH RVI
. and Idaho Corporation doing busin s
a
EA ERN IDAHO REGIO AL
M DICAL CE TER; and JOHN/JA E
DO S I-V wh e tru id ntitie ar
pr entl unknown.

o. CVI0-18-6552

MEMORANDUM DECISIO
A DORDER

D £ ndant.

Thi matter i befor the Court on D

ndant

M ti n for ummary Jud m nt.

ollo mg

the h aring on February 14 2020 the Court took th matt r und r ad i m nt.

I. FACTS AND PROCEED! GS
Plaintiff Victor Dupuis (Dupuis) wa visiting his wi£ at D £ ndant East m Idah R gional
Medical Cent r (EIRMC) in the ho pital on January 24 2017. B ween January 23 rd and January
24 th th re

a incl ment

ather and torm

betw nth two da . Dupui and hi son
and ncount r d icy c nditi n th

r ulting in a nowfall of appro imatel
nt to i it hi

.5 in h

·fear und 6 p.m. Whil th

nter d IRM with ut incid nt. At appro imatel 8 p.m. a

Dupui and hi son were leaving th building and heading back to their car Dupui slipp din th
parking lot on what h alleg
EIRM for damag

Memorandum D

to ha

been black ic and br ke hi hip. Dupui seek to reco er fr m

based n the in ident. IRM has n

1led a motion for ummary · udgm nt.
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II. STANDARD OF REVIEW

Summary Judgment is proper if the pleadings, depositions, admissions on file, and affidavits
show "that there is no genuine dispute as to any material fact and the movant is entitled to judgment
as a matter of law" IRCP 56(a).
As EIRMC is the moving party in this instance, it has the burden of showing that no genuine
issues of material fact exist. Stoddart v. Pocatello Sch. Dist. No. 25, 149 Idaho 679,683,239 P.3d
784, 788 (2010). Any disputed facts or reasonable inferences are construed in favor of the
nonmoving party. Castorena v. Gen. Elec., 149 Idaho 609,613,238 P.3d 209,213 (2010). For anonmoving party to dispute summary judgment, they must enter into the record some additional
evidence or filings aside from their initial pleadings. "It is axiomatic that upon a motion for summary
judgment the non-moving party may not rely upon its pleadings, but must come forward with
evidence by way of affidavit or otherwise which contradicts the evidence submitted by the moving
party, and which establishes the existence of a material issue of disputed fact." PHH Mortg. v.

Nickerson, 160 Idaho 388,394,374 P.3d 551,557 (2016).
A mere scintilla of evidence or only a slight doubt as to the facts is insufficient to withstand
summary judgment; there must be sufficient evidence upon which a jury could reasonably return a
verdict for the party opposing the motion. Corbridge v. Clark Equip., 112 Idaho 85, 87 (1986).

III. ANA YLSIS
It is the Court's opinion that liability in this matter is based upon the doctrine of premises
liability.

Plaintiff has argued for common law negligence as well as an assumed duty. However,

there is no general duty to act to assist or protect someone else. Coghlan v. Beta Theta Pi Fraternity,
133 Idaho 388, 987 P.2d 309 (1999). EIRMC owed no general duty to Dupuis apart from being a
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landowner; e.g. EIRMC owed no duty to protect Dupuis when Dupuis wa on someon el e's
property.
Similarly, this is not a case where EIRMC assumed a duty. EIRMC had existing duties owed
to invitees and licensees and assumed no particular duty to Dupuis.
Even when an affirmative duty generally is not present, a legal duty may arise if
"one voluntarily undertakes to perform an act, having no prior duty to do
so." Id. at 400, 987 P .2d at 312 (quoting Featherston v. Allstate Ins. o., 125
Idaho 840, 843, 875 P.2d 937, 940 (1994)). In such case, the duty is to perform the
volW1tarily-undertaken act in a non-negligent manner. Id. But, "[ w]h n a party
assumes a duty by voluntarily performing an act that the party had no duty to
perform the duty that arises is limited to the duty actually assumed." Martin v.
Twin Falls chool Dist. o. 411, 138 Idaho 146, 150, 59 P.3d 317, 321 (2002).
Baccus v. Ameripride Servs., Inc. 145 Idaho 346,350, 179 P.3d 309,313 (2008) (emphasis
added).
As a landowner, EIRMC owed a duty to Dupuis only because Dupuis was on EIRMC's
property. Dupuis' arguments regarding common law duties and assumed duties are inapposite.
Accordingly the nature ofEIRMC's duty owed to Dupuis depends on whether Dupuis was
on EIRMC's property as an invitee or a licensee. Both Partie argue that Dupuis' status at th time of
question is an issue oflaw. Indeed, when there are no issues of fact as to the purpose of the visit the
status of the visitor as an invitee or licensee is a que tion of law. pringer v. Pearson, 96 Idaho 4 77,
478-79, 531 P.2d 567, 568-69 (1975); Harrop v. Campbell, 101 Idaho 580,580,618 P.2d 321,321
(1980).
Th specific issue of whether a per on isiting omeone at a hospital is an in itee or licensee
is a matter of first impression for Idaho courts. he case of Bates v. Eastern Idaho Regional Medical
Center 114 Idaho 252, 755 P.2d 1290 (1988) dealt with party visiting a patient at the hospital but in
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that case th Court "assumed" the visitor was an in ite because ther was no argument to the
contrary.
Idaho laws defines an invitee as "one who enter upon the premises of another for a purpose
connected with the business conducted on the land, or where it can reasonably be said that the vi it
may confer a business, commercial, monetary or other tangible benefit to the landowner."

Holzheimer v. Johannesen 125 Idaho 397, 400, 871 P .2d 814, 817 (1994 ). In contrast, a licensee is
someone who is on the premises of another merely by permission or toleration.
A person who enters the property of anoth r with passive permi sion or as a mer
social guest traditionally has been held to understand that he must take the land as the
possessor uses it. This entrant, classified by the law as a licensee is expected to b
alert and to protect himself from the risks h encounters.

Keller v. Holiday Inns, Inc~, 105 Idaho 649,652, 671 P.2d 1112, 1115 (Ct. App. 1983), vacated on
other grounds, 107 Idaho 593 691 P.2d 1208 (1984).
There is no dispute in the record that the reason Dupuis was at EIRMC that day was to visit
his wife. He was not admitted into EIRMC for any reason and he was not being treated by EIRMC
for any condition. The Court is not persuaded by Dupuis' argument that b

i iting his wife it could

reasonably be said that he was conferring a business, commercial, monetary, or other tangible benefit
to EIRMC or that he personally was there for a purpose connected with EIRMC's business. H was
there for his wife and not for EIRMC or EIRMC's busine s.
It is worth noting that jurisdictions split on whether a p rson visiting a patient in a hospital is
an invitee or licensee. See e.g., Wilson v. Baptist Memorial Hospital, 93 So. 2d 48 (Miss. App.
2011);

ity of hawnee v. Jeter, 1923 OK 899, 221 P. 758 (1923), Voeltzke v. Kenosha Mem 'l

Hosp. , Inc., 45 Wis. 2d 271 , 172

.W.2d 673 (1969), and Field v.

isters of Mercy of Colo. , 126

Colo. 1, 245 P.2d 1167 (1952), overruled in party by Mile High Fence Co. v. Radovich, 175 Colo.

Memorandum Deci ion And Order - 4

Page 418

537,489 P.2d 308 (1971)).
nder similar facts, the Texas Court of App als in Wil on v.

w. Texa Healthcare ys.,

Inc., 576 S. W.3d 844, 850 (Tex. App. 2019) h ld that a husband visiting his wife in the hospital

wa a licen ee:
In the summary judgment motion, Northwest claims that Wilson is a licensee. In
response, appellants contend Wilson is an invitee. When the status of the claimant
is at issue, the claimant has the burden to establish his status. Newman, 201 7 WL
2292577, at *7-8, 2017 Tex. App. LEXIS 4772, at* 19. In this case, the
undisputed evidence establishes that Wilson was on the premis s of orthwest
to visit his sick wife. o evidence suggests that Wilson was conducting any
business with the hospital or that he was present because of a mutual benefit or
invitation. Under these circumstances, we conclude appellants failed to raise a fact
issue regarding Wilson's status on the premises as an invitee. Instead, we conclude
that Wilson is a licensee.
As to those cases finding uch visitors as invitees, the rationale appears to be that a hospital
must expect that its patients will have visitors and that no hospital would be patronized by the public
if it did not permit visitors. However, permitting vi itors is not the equi alent of inviting isitors.
Dupuis was on the premises not for the purpo e of conferring a benefit on EIRMC, but because
EIRMC permitted him to enter the premises to visit a patient. In contrast to an invitee there was no
general invitation to Dupuis to enter the premises. Had Dupuis decided to tour the facility on his
own he likely would b considered a trespass r. His permission to be on th premis s was qualifi d
and limit d to visiting a patient. It is the Court's opinion that the facts ofthis matter creat a licensee
status akin to a social guest.
Accordingly the Court now looks at whether IRMC breached its duty to a license . In
explaining the duty a landowner owes to a licensee IDJI 3.15 tates, "The [owner] [occupant] owes a
duty to warn a licensee only of dangerous existing hazards on the land that were known to the
[owner] [occupant] and unknown to and not reasonably discoverable by the licensee." In Robinson
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v. Mueller , 156 Idaho 237 239-40 322 P.3d 319, 321 - 22 (Ct. App. 2014) the Idaho Court of

Appeals held as follows:
The duty owed to a licensee is narrow. A landowner is only required to share with
the licensee knowledge of dangerous conditions or activities on
the land. Evans, 112 Idaho at 401 , 732 P.2d at 370.
While Idaho Courts have never directly addressed the issu of what duty a
landlord owes the social guests of a t nant, exi ting case law demonstrates it is the
entity having control over the prop rty that bears the burden of warning social
guests and licensees of dangerous conditions on the property. In Keller v. Holiday
Inns, Inc. , 105 Idaho 649, 671 P.2d 1112 (Ct.App.1983), vacated on other
grounds, 107 Idaho 593, 691 P.2d 1208 (1984), we summarized the standard as
follows:
A person who enters the property of another with passi e perm1ss10n or as
a mere social guest traditionally has been held to understand that he must
take the land as the possessor uses it. This entrant, classified by the law as
a licensee, is expected to be alert and to protect himself from the ri ks he
encounters. Accordingly, the duty owed to a licensee with respect to such
risks is narrowly restricted. The possessor is required simply to share
his knowledge of dangerous conditions or dangerous activities with
the licensee. When such a warning has been given, the
possessor's knowledge is no longer superior to that of the licensee, and the
possessor's duty extends no farther. Of cour e the possessor must avoid
willful and wanton injury to the licensee. But ordinary negligenc allowing
an unsafe condition or activity on the property is insuffici nt, by itself, to
impose liability to a licensee.
Id. at 652- 53, 671 P.2d at 1115- 16 (citation omitted). See al o Harrison v.
Taylor, 115 Idaho 588, 595- 96, 768 P.2d 1321, 1328- 29 (1989).

Based on the duty owed to a licensee Dupuis could only recover in this action if the
dangerous condition in the parking lot was unknown to Dupuis, and EIRMC had a greater or sup rior
knowledge of the dangerous condition.
It is undisputed that on January 23 rd and 24 th there was a large amount of snowfall. Thi Court
has looked through and assessed th certified copy of the weather data for Idaho Falls Idaho, for
those dates from the National Centers or Environmental Information provided by EIRMC
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(Declaration ofCounsel Exhibit J) and with no evidence pre ented to th contrary the Court accepts
that between those two dates there was an accumulation of now, ice, pellets, or hail in the amount of
roughly 9.5 inches. Dupuis himself states that one of the reasons his wife waited until the 24 th to go
to the hospital was because of the heavy snowfall. (Plaintiff's Opposition to Defendant's Motion for

Summary Judgment, pg. 2) It is also undisputed that Dupuis safely traversed EIRMC's parking lot
two times before he slipped and fell, once when he took his wife to the ER around 9:00 am and once
when he and his son went in to visit his wife around 6:00 pm. Dupuis admitted that he was aware of
the dangerous conditions as he and hi son "walked slowly to the main entrance ofEIRMC because
the parking lot was very slick." (Plaintiff' Opposition to Defendant's Motion for Summa,y

Judgment, pg. 3)
Based on these facts, as a matter oflaw Dupuis ' knowledge of the condition of the parking lot
was at least qual to the knowledge of EIRMC. Dupuis had knowledge of the snowfall and
knowledge of th icy conditions a short time before the accident. Giv n these undi puted fact and
the weather conditions at the time Dupuis was on EIRMC's premises, the Court finds EIRMC did
not breach the duty owed to Dupuis as a licen ee. The Court does not need to go into an analysis of
whether EIRMC allowed for enough ice melt to be laid or whether they had security checking for ice,
because, gi en the weather, the time of year and th conditions as Dupuis walked into th building
Dupuis had knowledge when exiting the building that the parking lot could be icy and pose a danger.
EIRMC's knowledge was not superior to that of Dupuis and therefore, there was no breach of duty.
Based upon this conclusion this Court need not consider EIRMC's argwnent regarding the
duty owed to an invit e. Furthermore, IRMC's motion to strike the opinions of Roland York are
moot.
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IV. CONCLUSIO
onsi tent with th foregoing EIRM

motion for ummary judgm nt is grant d.

IT IS SO ORDERED.
Dat d thi

-2l._ da

of February 2020.

CERTIFICATE OF SERVICE
I h reby certify that on thi ·
da of February 2020 I did end a true and correct cop of th
mailing with th c rr ct postag thereonfor g ing document upon th parti s Ii t d belo
urthou mailb · b causin th am to handcau ing the am to b plac din th r
deli red by fa imil or b -mail.
Partie

rved:

Ja n Mont I one
3 50 . 9 th t. Ste. 500
ID 83702

Marvin mith
210 Jennie L e Dr.
Idaho Falls ID 83404

1 rk of th Di trict ourt
Bonn i e C unty Idaho

b
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Th Complaint in thi matter i di mi
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CERTIFICATE OF SERVICE
I hereby certify that on t h i ~ day of February, 2020, I did send a true and correct copy of the
foregoing document upon the parties listed below by mailing, with the correct postage thereon; by
causing the same to be placed in the respective courthouse mailbox; by causing the same to be handdelivered, by facsimile, or by e-mail.
Parties Served:
Jason Monteleone
350 N. 9th St., Ste. 500
Boise, ID 83 702
j ason@treasurevalleylawyers.com

Marvin Smith
210 Jennie Lee Dr.
Idaho Falls, ID 83404
mmsmith@,hawleytroxell .com
Clerk of the District Court

f
/\
~1~,I•

Bonn~ille ounty, Idaho
I'

by

.'

----\-i-+--____,.1r-----Depucieri:\

JUDGMENT-2
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Electronically Filed
3/11/2020 4:56 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Joseph Lugo, Deputy Clerk

Marvin M. Smith, ISB No. 2236
Marvin K. Smith, ISB No. 6978
HAWLEY TROXELL ENNIS & HAWLEY LLP
2010 Jennie Lee Drive
Idaho Falls, ID 83404
Telephone: 208.529.3005
Facsimile: 208.529.3065
Email: mmsmith@hawleytroxell.com
mksrnith@hawleytroxell .com
Attorneys for Defendants Eastern Idaho Health
Services, Inc., d/bla Eastern Idaho Regional
Medical Center

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
VICTOR DUPUIS,
Case No. CVl0-18-6552
Plaintiff,
MEMORANDUM OF COSTS
vs.

EASTERN IDAHO HEALTH SERVICES,
INC., an Idaho Corporation doing business as
EASTERN IDAHO REGIONAL MEDICAL
CENTER; and JOHN/JANE DOES I-V,
whose true identities are presently unknown,
Defendants.

Defendant, Eastern Idaho Health Services, Inc. dba Eastern Idaho Regional Medical
Center ("EIRMC"), by and through counsel of record, and pursuant to Rule 54(d) of the Idaho
Rules of Civil Procedure submits the within Memorandum itemizing each claimed expense, cost,
and disbursement, incurred and herein sought by EIRMC in these proceedings:

MEMORANDUM OF COSTS - 1
42657.0093.12680607. l
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)
):ss
)

STATE OF IDAHO
County of Bonneville

Marvin M. Smith, after being first duly sworn upon oath, deposes and states as follows:
1.

I am an attorney with the law firm of Hawley Troxell Ennis & Hawley, LLP,

counsel of record for EIRMC. I make this affidavit based upon my own personal knowledge and
I am competent to testify thereto.
2.

I have reviewed the cost records of Hawley Troxell Ennis & Hawley, LLP

maintained on the above-entitled matter and represent that the following item of costs and
expenses were expended and incurred in the above-entitled matter:
DESCRIPTION

AMOUNT

Costs as a matter of right
Appearance Filing Fee (I.R.C.P. 54(d)(l)(C)(i))

$ 136.00

Cost of obtaining certified weather data
(I.R.C.P. 54( d)(l )( c)(vi)).

$ 135.00

One certified copy of deposition of B&K Professional Services (30(b)(6))
(I.R.C.P. 54(d)(l )( c)(x))

$ 56.45

One certified copy of depositions of EIRMC (30(b)(6)) and Spencer Steel
(I.R.C.P. 54(d)(l )(c)(x))

$ 221.65

One certified copy of deposition of Brent Martin
(I.R.C.P. 54(d)(l)(c)(x))

$ 213.01

One certified copy of deposition of Carol Dupuis
(I.R.C.P. 54(d)(l)(c)(x))

$ 835.83

One certified copy of deposition of Gordon Dupuis
(I.R.C.P. 54(d)(l)(c)(x))

$ 468.40

MEMORANDUM OF COSTS - 2
42657.0093.12680607. l

Page 426

One certified copy of deposition of Noelle Dupuis
(I.R.C.P. 54(d)(l)(c)(x))

$ 945.88

One certified copy of deposition of Victor Dupuis
(I.R.C.P. 54(d)(l)(c)(x))

$ 1,619.05

TOTAL

$ 4,631.27

3.

The above items of costs are correct and submitted in compliance with Idaho Rule

of Civil Procedure 54 and were necessarily expended and incurred in the above-entitled action.
4.

The total amount of costs as a matter of right (and total amount of costs sought)

for Defendant is $4,631.27.
DATED this J/!!aay of March, 2020.

Marvin M. Smith

SUBSCRIBED AND SWORN to before me this

jj}__.4Jay of March, 2020.

NOTARY PUBLIC
Residing at: ~ ~__/J!d
My Commission Expires:_i
_ (-.. .i_:
. =~,__,._~;1-;}
............__ _ _ _ __
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VERIFICATION
STATE OF IDAHO
County of Bonneville

)
):ss
)

Marvin M. Smith, being first duly sworn upon oath, deposes and states:
That I am one of the attorneys for the Defendant in the above-entitled matter; that I have
read the foregoing Memorandum of Costs; that to the best of my knowledge and belief the items
are correct and that the costs claimed are in compliance with Rule 54 of the Idaho Rules of Civil
Procedure; and that the facts therein stated are true as I verily believe.

Marvin M. Smith

MEMORANDUM OF COSTS - 4
42657.0093.12680607. l
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CERTIFICATE OF SERVICE

1

I HEREBY CERTIFY that on the // 1 ay of March, 2020, I caused to be served a true
copy of the foregoing MEMORANDUM OF COSTS by the method indicated below, and
addressed to each of the following:
Jason R.N. Monteleone
Shannon N. McCarthy
JOHNSON & MONTELEONE, LLP
350 N. 9th St., Ste. 500
Boise, ID 83702

□

U.S. Mail, Postage Prepaid
Hand Delivered
□ Overnight Mail
~ .' E-mail:
j ason@treasurevalleylawyers.com;
shannon@treasurevalleylawyers.com
□ Facsimile: 208-947-2424
)8f iCourt
□

Marvin M. Smith, ISB No. 2236

MEMORANDUM OF COSTS - 5
42657.0093.12680607.l
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Electronically Filed
3/25/2020 4:29 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Joseph Lugo, Deputy Clerk

Jason R.N. Monteleone, ISB#: 5441
Shannon N. McCarthy, ISB#: 10027
JOHNSON & MONTELEONE, L.L.P.
350 N. 9th St., Suite 500
Boise, Idaho 83 702
Telephone: (208) 331-2100
Facsimile: (208) 947-2424
jason@treasurevalleylawyers.com
shannon@treasurevalleylawyers.com
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

VICTOR DUPUIS,
Plaintiff,
V.

Case No. CVt0-18-6552

EASTERN IDAHO HEALTH SERVICES
INC. an Idaho Corporation doing business as
EASTERN IDAHO REGIONAL MEDICAL
CENTER, and JOHN/JANE DOES I-V, whose
true identities are presently unknown,

PLAINTIFF'S OPPOSITION TO
DEFENDANT'S MEMORANDUM
OF COSTS

Defendants.

COMES NOW Plaintiff, Victor Dupuis, by and through his attorneys of record, JOHNSON
AND MONTELEONE, LLP, AND hereby submits this Opposition to Defendant's Memorandum of
Costs, filed previously in these proceedings. This opposition is brought pursuant to I.R.C.P.
54(d)(5).
Plaintiff objects to any award for the cost of the certified weather data in the amount of
$135.00, as such cost was not reasonably necessary in light of the deposition testimony of Plaintiff

PLAINTIFF'S OPPOSITION TO DEFENDANT'S MEMORANDUM OF COSTS -- 1
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and others that recognized significant snowfall and icy conditions had occurred on January 23-24,
2017, of which Plaintiff was aware. In its decision and order granting summary judgment, this
Court seemed to rely heavily on that fact (i.e. Plaintiffs recognition that significant snow had
fallen on the dates in question).
Plaintiff does not object to the costs as a matter of right requested by Defendant for its
appearance filing fee and certified copies of deposition transcripts.
Based on the foregoing, Plaintiff requests that the amount to be awarded for costs as a
matter of right only in the amount of $4,496.27 .

DATED: This

..- if

'1. ~ clay of March, 2020.

JOHNSON & MONTELEONE, L.L.P.

PLAINTIFF'S OPPOSITION TO DEFENDANT'S MEMORANDUM OF COSTS -- 2
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CERTIFICATE OF MAILING, DELIVERY, OR FACSIMILE TRANSMISSION
I CERTIFY that on March 25, 2020, I caused a true and correct copy of the foregoing
document to be:
□ Mailed
□ Hand Delivered

□ C}4/ECF ~lee.tronic Filing
llrfcourt E-Ftle
□ Transmitted Fax Machine
to:
~ansmitted Via E-Mail
to: mmsmith@hawleytroxell.com
mksmith@hawleytroxell.com

Marvin M. Smith, Esq.
Marvin K. Smith, Esq.
HAWLEY TROXELL ENNIS & HAWLEY, L.L.P.
2010 Jennie Lee Drive
Idaho Falls, ID 83404

JOHNSON & MONTELEONE, L.L.P.

PLAINTIFF'S OPPOSITION TO DEFENDANT'S MEMORANDUM OF COSTS -- 3
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Electronically Filed
3/26/2020 10:57 AM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Mary Griffith, Deputy Clerk

Jason R.N. Monteleone, ISB#: 5441
Shannon N. McCarthy, ISB#: 10027
JOHNSON & MONTELEONE, L.L.P.
350 N. 9th St., Suite 500
Boise, Idaho 83 702
Telephone: (208) 331-2100
Facsimile: (208) 947-2424
jason@treasurevalleylawyers.com
shannon@treasurevalleylawyers.com
Attorneys for Plaintiff/Appellant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

VICTOR DUPUIS,

Case No. CVl0-18-6552
Plaintiff/Appellant

v.

NOTICE OF APPEAL

Fee Category: L-4
EASTERN IDAHO HEALTH SERVICES
Filing Fee: $129.00
INC. an Idaho Corporation doing business as
EASTERN IDAHO REGIONAL MEDICAL
CENTER, and JOHN/JANE DOES I-V, whose
true identities are presently unknown,
Defendants/Respondent

TO: THE ABOVE-NAMED RESPONDENT AND ITS ATTORNEY(S) OF RECORD,
NOTICE IS HEREBY GIVEN THAT:
1. The above-named Appellant, Victor Dupuis, appeals against the above-named Respondent,
Eastern Idaho Health Services, Inc. ("EIRMC"), to the Idaho Supreme Court from the final
judgment entered in the above-entitled action on February 26, 2020, and the trial court's
Memorandum Decision and Order, which granted summary judgment to EIRMC in this
premises liability case, the Honorable Joel E. Tingey, presiding.
2. That Appellant has a right to appeal to the Idaho Supreme Court, and the judgments or orders
described in paragraph 1, above, are appeal able orders under and pursuant to I .A.R. 11 (a)( 1),
as the judgment was a final judgment, order, or decree disposing of all of remaining claims
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against all remaining parties.
3. That the issue(s) Appellant intends to assert on appeal are the following:
(a) Did the trial court err in entering judgment in favor of Respondent?
(b) Did the trial court err in granting summary judgment to Respondent?
(c) Under Idaho's tripartite system for premises liability cases, is a hospital visitor an
invitee or a licensee?
(d) In a premises liability case in Idaho, may the plaintiff also concurrently plead, assert,
and pursue claims for common law negligence and an assumed duty of care by a
tortfeasor?
(e) Did the trial court err by not finding that the contract between Respondent and its snow
and ice removal contractor placed a tort duty on Respondent?
(f)

Did the trial court err by improperly weighing the facts and/or undertaking credibility
assessments and determinations of witnesses in ruling on Respondent's motion for
summary judgment?

(g) Did the trial court err by not considering the affidavit of Appellant's snow and ice
removal expert witness, Roland "Bud" York?

4. Has an order been entered sealing all or any portion of the record? NO.
5. Is a reporter's transcript requested? NO.
6. Appellant requests the following documents to be included in the clerk's record in addition to
those automatically included under I.A.R. 28:
(a) Respondent's Motion for Summary Judgment, filed on January 15, 2020;
(b) Respondent's Memorandum in Support of Defendant's Motion for Summary
Judgment, filed on January 15, 2020;
(c) Respondent's Declaration of Counsel in Support of Defendant's Motion/or Summary
Judgment, filed on January 15, 2020;
(d) Respondent's Declaration of Brent Martin in Support of Defendant's Motion for
Summary Judgment, filed on January 15, 2020
(e) Appellant's Opposition to Defendant's Motion for Summary Judgment, filed on
January 31, 2020;
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(f) Appellant's Declaration of Shannon McCarthy in Opposition to Defendant's Motion
for Summary Judgment, filed on January 31, 2020;
(g) Appellant's Declaration of Roland "Bud" York, filed on February 12, 2020;
(h) Respondent's Reply Memorandum in Support ofMotion for Summary Judgment, filed
on February 7, 2020;
(i) District Court's Memorandum Decision and Order granting summary judgment to
Respondent, filed on February 26, 2020; and

G) District Court's Judgment in favor of Respondent, filed on February 26, 2020.
7. I certify by signature below:
(a) That a copy of this notice of appeal has not been served on each reporter of whom a
transcript has been requested, because no reporter's transcript has been requested by
Appellant.
(b) That the clerk of the district court or administrative agency has been paid the estimated
fee for the preparation of the reporter's transcript, which is zero dollars, because no
reporter's transcript has been requested by Appellant.
(c) That the estimated fee for preparation of the clerk's or agency's record has been paid.
(d) That the appellate filing fee has been paid.
(e) That service has been made upon all parties required to be served pursuant to I.A.R.
20.
I 1£_

DATED: This~ day of March, 2020.
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CERTIFICATE OF MAILING, DELIVERY, OR FACSIMILE TRANSMISSION
I CERTIFY that on March 26, 2020, I caused a true and correct copy of the foregoing
document to be:
□
□

Mailed
Hand Delivered
D CM/ECF Electronic Filing

~om1E-File
□ Transmitted Fax Machine
j.o:
[!(Transmitted Via E-Mail
to: mmsmith@hawleytroxell.com
mksmith@hawleytroxell.com

Marvin M. Smith, Esq.
Marvin K. Smith, Esq.
HAWLEY TROXELL ENNIS & HAWLEY, L.L.P.
2010 Jennie Lee Drive
Idaho Falls, ID 83404

JOHNSON & MONTELEONE, L.L.P.
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Electronically Filed
3/26/2020 3:52 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: John Frey, Deputy Clerk

Marvin M. Smith, ISB No. 2236
Marvin K. Smith, ISB No. 6978
HAWLEY TROXELL ENNIS & HAWLEY LLP
2010 Jennie Lee Drive
Idaho Falls, ID 83404
Telephone: 208.529.3005
Facsimile: 208.529.3065
Email: rnmsmith@hawleytroxell.com
rnksmith@hawleytroxell.com
Attorneys for Defendants Eastern Idaho Health
Services, Inc., dlbla Eastern Idaho Regional
Medical Center

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
VICTOR DUPUIS,
Case No. CVl 0-18-6552
Plaintiff,
RESPONSE TO PLAINTIFF'S
OPPOSITION TO MEMORANDUM
OF COSTS

vs.
EASTERN IDAHO HEALTH SERVICES,
INC., an Idaho Corporation doing business as
EASTERN IDAHO REGIONAL MEDICAL
CENTER; and JOHN/JANE DOES 1-V,
whose true identities are presently unknown,
Defendants.

Defendant, Eastern Idaho Health Services, Inc. dba Eastern Idaho Regional Medical
Center ("EIRMC"), by and through counsel of record, hereby submits its Response to Plaintiff's
Opposition to Memorandum of Costs. EIRMC does not request oral argument on this matter and
requests that the Court decide this issue on the briefing.

RESPONSE TO PLAINTIFF'S OPPOSITION TO MEMORANDUM OF COSTS-1
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ANALYSIS
Plaintiffs counsel has filed an "Opposition to Defendant's Memorandum of Costs" 1
wherein it is claimed the cost of the certified weather data in the amount of $135.00 was not
reasonably necessary given the testimony of the Plaintiff and others regarding the weather
conditions on January 23-24, 2017. However, it is precisely the deposition of Plaintiff himself
and his son (who was with Plaintiff at the time of the fall) that necessitated the certified weather
date to unequivocally establish the weather conditions, snowfall amounts, and hours of snowfall
on January 24, 2017. In addition, such weather data had to be certified in order to ensure its
admissibility for purposes of summary judgment. Idaho R. Evid. 902(4).
Plaintiff Victor Dupuis testified at his deposition:
Q.
A.
Q.
A.
Q.
A.

Was it snowing - No.
- - on Tuesday [January 24,2017]?
It was not snowing on Tuesday.
Not at all?
Not at all. It snowed overnight, perhaps, but during the day there was
none. Neither during the day itself or in the evening when we went back
there was no snow.

Deposition of Victor Dupuis (July 10, 2019), pp. 88-89; 11. 21-25, 1-4; attached as Exhibit A to
Declaration of Counsel filed concurrently herewith.

1

Idaho R. Ci v. P. 54(d)( 5) requires that " [w ]ithin 14 days of service of a memorandum of
costs, any party may object by filing and serving a motion to disallow part or all of the
costs." Plaintiff did not file a motion and thus there is a question whether a valid objection
has been made to the claimed costs.
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Gordon Dupuis testified hat his deposition:
Q.
A.
Q.
A.

And I believe in your statement, which is in Deposition Exhibit No. 6, you
state that on the 24 th it hadn't snowed all that day; is that correct?
Yes.
And is that still your testimony?
Yes.

Deposition of Gordon Dupuis (July 11, 2019), p. 16; 11. 13-18, attached as Exhibit B to
Declaration of Counsel filed concurrently herewith.
The certified weather data submitted to the Court definitively established that on January
24, 2017 in Idaho Falls, Idaho it snowed approximately 6.5 inches and that it was snowing on
January 24, 2017, in Idaho Falls, Idaho from approximately 12:00 a.m. through approximately

11 :53 a.m. and then again from approximately 2:00 p.m. until approximately 3:00 p.m.

Declaration of Counsel in Support ofMotion for Summary Judgment filed January 15, 2020 at
Exhibit J. Accordingly, the costs incurred for the certified weather were reasonable and
necessary given the Plaintiffs and his son's deposition testimony and the fact that such data had
to be certified to be admissible. Therefore, EIRMC respectfully requests that this Court award
the full amount of costs requested in the amount of $4,631.27.

CONCLUSION
The deposition testimony of Plaintiff and his son necessitated the expense for the
certified weather data of Idaho Falls, ID on January 23-24, 2017 so that the weather conditions
and the time of the snowfall could be definitively established and presented in an admissible
format. Consequently, EIRMC respectfully requests that this Court award the full amount of
costs requested in the amount of $4,631.27.
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.,/ft

DATED this ;;;;?C, day of March, 2020.
HAWLEY TROXELL ENNIS & HAWLEY LLP

~'/J-1. ~
Marvin M. Smith
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CERTIFICATE OF SERVICE
y of March, 2020, I caused to be served a true
I HEREBY CERTIFY that on the ~
indicated below, and addressed to each of the
method
the
by
document
copy of the foregoing
following:
Jason R.N. Monteleone
Shannon N. McCarthy
JOHNSON & MONTELEONE, LLP
350 N. 9th St., Ste. 500
Boise, ID 83702

□
□

U.S. Mail, Postage Prepaid
Hand Delivered
□ Overnight Mail
□ E-mail:
j ason@treasurevalleylawyers.com;
shannon@treasurevalleylawyers.com
□ Facsimile: 208-947-2424
~ iCourt
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Electronically Filed
4/6/2020 1:37 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: John Frey, Deputy Clerk

Marvin M. Smith, ISB No. 2236
Marvin K. Smith, ISB No. 6978
HAWLEY TROXELL ENNIS & HAWLEY LLP
2010 Jennie Lee Drive
Idaho Falls, ID 83404
Telephone: 208.529.3005
Facsimile: 208.529.3065
Email: mmsmith@hawleytroxell.com
mksmith@hawleytroxell.com
Attorneys for Defendants Eastern Idaho Health
Services, Inc., d/b/a Eastern Idaho Regional
Medical Center

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

VICTOR DUPUIS,
Case No. CVl0-18-6552
Plaintiff,
vs.
EASTERN IDAHO HEALTH SERVICES,
INC., an Idaho Corporation doing business as
EASTERN IDAHO REGIONAL MEDICAL
CENTER; and JOHN/JANE DOES 1-V,
whose true identities are presently unknown,

EASTERN IDAHO HEAL TH
SERVICES, INC. DBA EASTERN
IDAHO REGIONAL MEDICAL
CENTER'S REQUEST FOR
TRANSCRIPT AND ADDITIONAL
DOCUMENTS IN CLERK'S RECORD
PURSUANT TO IDAHO APPELLATE
RULES 19 AND 28(C)

Defendants.

TO:

THE ABOVE NAMED APPELLANT, HIS ATTORNEYS OF RECORD, THE
REPORTER, AND CLERK OF THE ABOVE-ENTITLED COURT.
NOTICE IS HEREBY GIVEN, that Respondent Eastern Idaho Health Services, Inc. dba

Eastern Idaho Regional Medical Center ("EIRMC"), by and through counsel of record, and
pursuant to Idaho Appellate Rules 19 and 28(c) hereby requests inclusion of the following

EIRMC'S REQUEST FOR TRANSCRIPT AND ADDITIONAL DOCUMENTS IN CLERK'S
RECORD PURSUANT TO IDAHO APPELLATE RULES 19 AND 28(C) - 1
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material in the reporter's transcript and clerk's record in addition to that required to be included
by the I.AR and the notice of appeal. Any additional transcript is to be provided in:
[ ] hard copy [ ] electronic format [x] both
A.

Reporter's Transcript:

1.

February 14, 2020 hearing on EIRMC's Motion for Summary Judgment and

Motion to Strike Opinions of Roland York.

B.

Clerk's Record:

1.

Stipulation to Extent Deadlines to Disclose Expert Witnesses filed January 21,

2.

Order on Stipulation to Extend Deadlines to Disclose Expert Witnesses filed

2020;

January 22, 2020;
3.

Plaintiffs Disclosure of Expert Witnesses filed January 31, 2020;

4.

Plaintiffs First Supplemental Disclosure of Expert Witnesses filed February 3,

5.

EIRMC's Motion to Strike Opinions of Roland York filed February 7, 2020;

6.

EIRMC's Memorandum in Support of Motion to Strike Opinions of Roland York

2020;

filed February 7, 2020;
7.

Declaration of Counsel in Support of Motion to Strike Opinions of Roland York

filed February 7, 2020; and
8.

Declaration of Cheri Vandermeulen in Support of Motion to Strike Opinions of

Roland York filed February 7, 2020 (ensure photographs that are included as part of record are in
color).

EIRMC'S REQUEST FOR TRANSCRIPT AND ADDITIONAL DOCUMENTS IN CLERK'S
RECORD PURSUANT TO IDAHO APPELLATE RULES 19 AND 28(C)-2
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C.

I certify that a copy of this request for additional transcript has been served on each court

reporter of whom a transcript is requested as named below at the address set out below:
Jack Fuller
605 N. Capital Ave.
Idaho Falls, ID 83402
j fuller@co. bonneville. id. us
I further certify that this request for additional record has been served upon the clerk of
the district court and upon all parties required to be served pursuant to I.A.R. 20.

DATED this ~~day of April, 2020.

HAWLEY TROXELL ENNIS & HAWLEY LLP

Marvin M. Smith

EIRMC'S REQUEST FOR TRANSCRJPT AND ADDITIONAL DOCUMENTS IN CLERK'S
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~CCtday of April, 2020, I caused to be served a true
copy of the foregoing document by the method indicated below, and addressed to each of the
following:
Jason R.N. Monteleone
Shannon N. McCarthy
JOHNSON & MONTELEONE, LLP
350 N. 9th St., Ste. 500
Boise, ID 83 702

□

U.S. Mail, Postage Prepaid
□ Hand Delivered
□ Overnight Mail
□ E-mail:
j ason@treasurevalleylawyers.com;
shannon@treasurevalleylawyers.com
D Facsimile: 208-947-2424
~
Court

Marvin M. Smith, ISB No. 223 6

EIRMC'S REQUEST FOR TRANSCRIPT AND ADDITIONAL DOCUMENTS IN CLERK'S
RECORD PURSUANT TO IDAHO APPELLATE RULES 19 AND 28(C)-4
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Filed: 04/28/2020 09:20:51
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Deputy Clerk - Spoklie, Laura

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

Victor Dupuis
Plaintiff,
vs.
Eastern Idaho Health Services, Inc.
Defendant.

Supreme Court No. 47917-2020
District Court No. CV10-18-6552
Clerk's Certificate of Service

I, Laura Spoklie, Deputy Clerk of the District Court of the Seventh Judicial District, of the State
of Idaho, in and for the County of Bonneville, do hereby certify that the above and foregoing
Record in the above entitled cause was electronically compiled at my direction, and is a true, full
and correct Record of the pleadings and documents as requested by the parties.
I further certify that I have caused to be served the Clerk's Record and Reporter's Transcript (if
requested), along with copies of Dall Exhibits offered or admitted; [8J No Exhibits submitted;
D Pre-sentence Investigation, or D Other Confidential Documents; or D Confidential Exhibits
(if applicable) to each of the Attorneys of Record or Parties in this case as follows:

CERTIFICATE OF SERVICE

I certify that on April 07, 2020, I served a copy of the attached to:
Jason R. N. Monteleone
Marvin Marion Smith

jason@treasurevalleylawyers.com
mmsmith@hawleytroxell .com

[X] By E-mail
[X] By E-mail

Penny Manning
Clerk of the Court
Dated: 4/28/2020

By:

Laura Svokfie
:.:,

Deputy Clerk
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